in question as a foreman during work performed by the con-
tractor at the mine site in question in June and July 1982.
They also agreed that the refuse bin structure in question
collapsed on or about August 24, 1982, and that following an
MSHA investigation, the respondent was cited for the violation
which is the subject of this case (Tr. 6-7).

The parties stipulated as to the authenticity of MSHA's
official report of investigation, exhibit P-l, and they agreed
that the citation issued by MSHA Inspector Jerry Wiley in
this case was the result of the investigation conducted by
MSHA (Tr. 7).  MSHA's counsel pointed out that the report
(exhibit P-l), was issued on August 24, 1982, but that a final report
was not released until March 2, 1983, after the citation issued.
Counsel explained that the August 24, 1982, "preliminary report,"
including the date contained therein, formed the basis for
the issuance of the citation by Mr. Wiley.  Counsel also indicated
that Mr. Wiley had no 'independent knowledge of the facts
leading to the collapse, other than the report of investigation,
and the parties agreed not to call him as a witness in this
proceeding since the author of the report, MSHA Inspector
Dale Cavenaugh, would testify (Tr. 9-10).

Petitioner's Testimony and Evidence

Ernest M. Cole, Yard Foreman, Island Creek Coal Company,
testified that at the time of the accident he was employed
at the mine as the Assistant' Outside Maintenance Foreman.  During
the miners' vacation period in 1982, he was responsible for
maintenance and repair work at the preparation plant, and
he confirmed that he occasionally observed the work being
performed on the bin structure in question.  He confirmed
that he was aware of the fact that the top of the bin had been
removed for repairs, and that during the removal process the
crane used to lift it off collapsed.  He also was aware of
the fact that Mr. Necessary was the site foreman for the
J W & L company performing the work on the bin (Tr. 33-37).

Mr. Cole stated that he was concerned that the repair
work would not be completed by the contractor by the time
miners' vacation ended, and he indicated -that once the bin
was removed and on the ground, work was not progressing during
the second week (Tr, 3*7) .  Mr. Cole confirmed that the bin
stub columns were welded to the structure while it was on
the ground, and he indicated that he was aware of no engineers
from the contractor or Island Creek reviewing the work being
performed by the contractor (Tr. 38).

Mr. Cole stated that once the bin was replaced, he went
to the top to make sure that the belt was operable so that
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